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I. nrrRODUCTION

Open video system ("OVS") rules must acknowledge local

governments' property interests in the pUblic rights-of-way. Any

OVS regulations promulgated by the Commission that allow OVS

providers to place OVS systems in local rights-of-way without

regard to local governments' property interests in those rights­

of-way would merely embroil local governments, OVS providers and

the federal government in complex, lengthy Fifth Amendment

litigation and thereby delay indefinitely the implementation of

OVS, contrary to the statute's objectives.
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In their reply comments in this docket, local exchange

carriers ("LECs") appear to acknowledge that such an intrusion

into the pUblic rights-of-way would be·a taking, and then proceed

to encourage the Commission to issue rules that would purport to

justify such a taking. (This should not be surprising, since

compensation for the taking would corne out of federal taxpayers'

pockets rather than the LECs'.) This memorandum responds to the

arguments raised by the LEC reply comments on this issue.

II. 'l"JIB 1996 TBLBC~ICATIOBSACT DOBS HOT BLDID1'A'l'B LOCAL
Cc.mRITY COH'l'ROL OVBR 'l'IIB PUBLIC RIGJI'l'S-OP-WAY.

Some LECs seek to argue that the OVS provisions contained in

the 1996 Act preclude state and local governments from managing

and requiring fair compensation for the use of their public

rights-of-way.l These arguments wilt under scrutiny.

A. TIle 1996 Act Doe. Hot Bx.-pt avs Operators from
Praochi.e Requirements Other ThaD the Title VI
Praochise Requirement.

Bell Atlantic et al. allege that the OVS statutory

provisions represent an "explicit" preemption of all franchise

requirements. 2 This is incorrect. Section 653(c) merely exempts

See. e.g., Reply Comments of Bell Atlantic et al. at
34.

2 Reply Comments of Bell Atlantic et al. at 30, 33-34.
See also U S West, Inc. Reply Comments at 12; Reply Comments of
the United States Telephone Association at 6.
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an OVS from Section 621 - the federal law requirement that a

cable operator may not provide cable service without a

"franchise" as defined in Title VI. Exempting OVS from the Title

VI requirement of a local cable franchise has no effect

whatsoever on any requirement under state or local law for right-

of-way authorization, whether or not denominated a "franchise,"

and whether or not related to cable television.

Title VI did not create local conununities' franchising

authority. Such conununities were granting franchises, including

cable franchises, long before Title VI was enacted. Their

authority is derived from their property interests under state

and local law. 3 Title VI merely added a new federal law

franchising requirement. Moreover, Title VI never purported to

deprive any conununity of the right to franchise the use of its

public rights-of-way, whether for cable, telephone, street

railways, or any other use of local streets. Bell Atlantic et

3 Thus Bell Atlantic et al. miss the point when they
argue that the Fifth Amendment does not~ local conununities
their property rights. Reply Conunents of Bell Atlantic et al. at
31. The Fifth Amendment merely protects pre-existing property
rights. Similarly, the St. LOUis case. does not need to cite the
Fifth Amendment specifically when it holds that a city has a
right to charge a utility for use of the public rights-of-way.
Reply Conunents of Bell Atlantic et al. at 32 n.85.

In this connection, Bell Atlantic et al. apply a peculiar
double standard when, on the one hand, they argue that the
Supreme Court's St. LOUis decision that has stood for over a
century is "far from clear," ida.. at 32 n.85, while claiming on
the other hand that there is "express" and "explicit"
authorization in the Act for a taking, even though no such
language can be found.
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al. are thus asking the Commission to venture onto entirely new

and treacherous legal ground in the OVS rules by supposing that

an exemption from the federal franchising requirement may be

bootstrapped into a far broader preemption of all state and local

law franchising requirements. 4

An example will illustrate the point. The § 621 cable

franchise requirement surely does not apply to taxicab companies.

But no one would seriously suggest that taxicab companies'

effective exemption from the reach of § 621 somehow preempts the

Los Angeles City charter requirement that taxicab companies must

obtain a City franchise.

NYNEX manages to take both sides of this argument on a

single page. NYNEX first correctly asserts that nothing in the

1996 Act or its legisla.tive history indicates that Congress

intended to preempt local governments' rights to control the use

of local rights-of-way or to obtain reasonable compensation for

their use. Then, in the following paragraph, NYNEX argues that

local governments must not be permitted to impose "franchise-

type" requirements on OVS. NYNEX Reply Comments at 17. These

positions, however, are inconsistent. A "franchise" is the

4 For the same reasons, the LECs' attempt to dodge the
Bell Atlantic collocation case, Bell Atlantic y. FCC, 24 F.3d
1441 (D.C. Cir. 1994), is fruitless. Reply Comments of Bell
Atlantic et al. at 34 n.93. The franchise requirement of the
Cable Act, from which an OVS operator is exempted, is distinct
from any other franchise requirements that may obtain under state
and local law, about which the statute is silent.
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mechanism through which a local government controls and receives

compensation for use of its rights-of-way. Indeed, outside the

cable-specific context of the Title VI "franchise" definition, a

"franchise" is more generally defined as a negotiated long-term

contract between a private enterprise and a governmental entity

for the use of pUblic property.s

Thus, any attempt to restrict a local government's general

franchising authority (as distinct from the cable franchise

requirement of Title VI) would effectively usurp the local

government's rights to control these rights-of-way and would

effect a taking under the Fifth Amendment.

B. SectioDs 253 aDd 653 Do Not Usurp Local Authority to
CODtrol the Public Rights-of-Way.

No matter how often they repeat the phrases "express" and

"explicit," Bell Atlantic et al, can find no trace, explicit or

otherwise, of any congressional desire to effect a taking of

See. e. 9., santa Barbara County Taxpayers' Ass' n v.
Board of Sypervisors, 209 Cal. App. 3d 940, 949, 257 Cal. Rptr.
615, 620 (1989).



MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

-6-

local public property.6 The statute simply does not say any such

thing.

In an attempt to bridge this gap, Bell Atlantic et al.

construct an argument that Sections 253 and 653 of the Act, in

combination, should be read to make up for this lack of express

statutory authority. They fail, however, to read the language of

those Sections carefully. In fact, the language of Section

253(c) and (d) merely confirms Congress' explicit desire llQt to

intrude on local government authority over local pUblic rights­

of-way, and its instruction that the Commission nQt preempt such

authority.

1. Section 253 (c) Affiraa Local GoverJUll8llt Authority
Both to Manage, ADd to Obtain Compensation Por,
Public Rights-of-Way.

Bell Atlantic et al. cite § 253(c) for the proposition that

the 1996 Act "limits local governments to a managerial role over

rights-of-way. ,,7 But on its face, Section 253 (c) explicitly

6 See. e.g., Reply Comments of Bell Atlantic et al. at
30, 31, 33, 34, 35. Thus, there is no logical connection between
Bell Atlantic's statement that Congress has the power "to pass a
law instructing the FCC to authorize OVS operators to use public
rights-of-way in exchange for a compensatory fee," and the claim
that Congress has actually done so ("Congress has already
considered and decided this issue"). Reply Comments of Bell
Atlantic et al. at 29.

7 Reply Comments of Bell Atlantic et al. at 30 & n.78.
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recognizes local governments' right~ to manage the rights-of­

way gng to receive fair compensation for their use.

(c) STATE AND LOCAL GOVERNMENT AUTHORITY.--Nothing in
this section affects the authority or a State or local
government to manage the public rights-of-way ~ to
regyire fair and reasonable compensation from
telecommunications providers, on a competitively
neutral and nondiscriminatory basis, for use of public
rights-of-way on a nondiscriminatory basis, if the
compensation required is pUblicly disclosed by such
government. 8

2. Section 253 (d) Deprives the PCC of Authority to
Pree.pt Local Goverument Compensation and
Management Authority Over Public Rights-of-Way.

Bell Atlantic et al. proceed to claim that "the Act gives

the FCC an express right to 'preempt' local regulations that

exceed a purely managerial function. ,,9 But Section 253 (d), on

which Bell Atlantic relies, actually makes clear that the

Commission's preemption authority does llQt extend to right-of-way

compensation issues under Section 253(c):

If, after notice and an opportunity for public comment, the
Commission determines that a state or local government has
permitted or imposed any statute, regulation or legal
requirement that violates subsection (al or (b), the
Commission shall preempt the enforcement of such statute,
regulation or legal requirement to the extent necessary to
correct such violation or inconsistency. 10

8

added) .
1996 Act, Section 101(a) (adding § 253(c)) (emphasis

9 Reply Comments of Bell Atlantic et al. at 30.

10 1996 Act, Section 101 (a) (adding new § 253 (d) )
(emphasis added) .
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Thus, Section 253(d} only gives the FCC authority to preempt

state or local requirements that violate Section 253(a) or

Section 253(b) of the Act. l1 The FCC has no authority to preempt

local requirements that might violate Section 253(c}. Section

253(c) provides that n[nlothing in this section ll
- that is, § 253

as a whole, including the Commission's preemption authority in

§ 253(d) - affects local governments' control of the pUblic

rights-of-way. Thus, t:he Commission has no authority to preempt

any state or local law or regulation based on a state or local

government's authority to manage the public rights-of-way or to

receive fair and reasonable compensation for their use, on a

competitively neutral and nondiscriminatory basis. Disputes as

to whether a particular local requirement falls within Section

253(c} are left to the courts, not the Commission.

3. Section 653 Do•• Not Bx.-pt OVS Applicants Prom
Their Obligation to Obtain Authorization to Us.
the Public Rights-of-Way.

Finally, Bell Atlantic et al. recite once again their claim

that the statutory ten-day time limit on Commission approval of

OVS certifications somehow excuses LECs from submitting a

11 Section 253(a} states that no state or local statute or
regulation may prohibit an entity from providing
telecommunications services. Section 253(b} provides that a
state may impose certain requirements on a competitively neutral
basis.
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complete and comprehensive certification. 12 As shown in our

comments, the reverse is true: the exceedingly short time

allowed the Commission to evaluate a certification means that a

LEC's certification must be thorough and complete to begin with.

Nothing in Section 653 remotely suggests that the ten-day time

limit was intended to prevent local governments from managing and

obtaining compensation for the use of their public rights-of-way.

c. The OVS Provision Does Not Purport to Occupy an Entire
Pield of Regulation.

NYNEX acknowledges in its reply comments that "[n]othing in

the Act or its legislative history indicates that Congress

intended to preempt" the right of local governments to control

their rights-of-way or obtain "reasonable compensation for their

use. ,,13 At the same time, NYNEX argues that Congress intended to

"'occupy the field' of open video regulation, leaving no room for

state and local governments to supplement the regulatory

scheme. ,,14 NYNEX cannot reasonably advance such a self-

contradictory interpretation. Nor does NYNEX produce any support

for its claim that Congress intended to exclude all other laws

relating to OVS. In fact, it is clear from the OVS provision and

12

13

14

Reply Comments of Bell Atlantic et al. at 31 & n.81.

NYNEX Reply Comments at 17.
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the Act as a whole (for example, the PEG provisions of § 653)

that local governments retain an essential role with regard to

OVS, as demonstrated in our comments.

III • .urr IR'l'BRPUTATIO. 011' '!'lIB 1996 ACT TBAT tJ'stJ1lPS LOCAL COII'l'R.OL
OVD. PUBLIC RIGHTS-OP-WAY WOULD EFFBCT A TUING tnmBR TBB
PIPTB AIOD1DIIBRT.

Our comments show that any attempt by the LECs to parlay the

OVS rules into a federal giveaway of local right-of-way would be

a taking of local community property, requiring just compensation

under the Fifth Amendment. The LECs do not dispute this fact.

Rather, they argue that the Commission should interpret the OVS

provision to require such a taking and should try to establish

that the fee in lieu of franchise fees constitutes sufficient

compensation.1.5 Neither point will hold water.

A. The LECs' Arguments That Congress Intended to Effect a
Taking Lack Statutory Support.

Curiously, Bell Atlantic et al. begin by cal~ing the Fifth

Amendment issue a "smoke screen," just before they proceed to

claim that the 1996 Act explicitly authorizes a taking. 16

Evidently even the LECs acknowledge that there is fire in this

smoke.

16

Reply Comments of Bell Atlantic et al. at 32-35.

Reply Comments of Bell Atlantic et al. at 31.
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Bell Atlantic et al. appear to argue first that the Act

explicitly authorizes a taking because "the statutory authority

for the FCC's certification of OVS is explicit in the 1996

Act. ,,17 It is unclear how the Act's requirement that the

Commission approve or disapprove a certification of compliance

with FCC rules could possibly amount to an "explicit" instruction

to take local property, much less "leave the FCC no alternative

but to authorize OVS operators to use right-of-way in exchange

for a fee," as Bell Atlantic et al. claim. 18 On the contrary,

our comments demonstrate that the certification process is

perfectly consistent with local authority over rights-of-way. To

the extent Bell Atlanti.c et al. present any argument to the

contrary, it is based upon the same erroneous interpretation of

§§ 253 and 653 refuted above. 19

Having failed to show any explicit authorization for a

taking, Bell Atlantic et al. argue that a taking must be imputed

by necessary implication. The LECs' "necessary" implication is

apparently based on a claim of "[s]ubstantial evidence" that

local communities would somehow delay the advent of OVS if

permitted to exercise their authority over the pUblic rights-of-

Reply Comments of Bell Atlantic et al. at 33 (emphasis
added); see also ~ at 34.

18 Reply Comments of Bell Atlantic et al. at 34 n.93
(emphasis added) .

19
~ Reply Comments of Bell Atlantic et al. at 33-34.
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way.20 The only support Bell Atlantic et al. offer for this

sweeping accusation against local communities is a citation to a

~-year-old article by cable operator attorneys alleging

"problems of municipal abuse" that supposedly occurred prior to

the~ Cable Act. 21 This slur "against local communities is

unfounded. Even if those accusations were true (and they are

not), and even if such anecdotal, non-legislative evidence were

sufficient to establish congressional intent to effect a taking

(which it is not), it misses the point: the 1984 Cable Act

itself, as well as the amendments to Section 621 in the 1992

Cable Act, were designed to protect against any such perceived

potential abuse, and there is llQ subsequent evidence of any such

abuse.

In fact, cities and counties are eager for competition. (We

note, for example, that Ameritech has encountered no difficulty

in obtaining competitive franchises from local governments.) But

encouraging competition is not the same thing as subsidizing one

potential competitor with free or discounted use of the rights­

of -way. 22

20

21

Reply Comments of Bell Atlantic et al. at 34.

Reply Comments of Bell Atlantic et al. at 34 & n.92.

n Congress could, of course, have decided to subsidize
OVS by direct grants of federal funds. Similarly, the Commission
may wish to contribute funds from its own federal appropriation
to encourage the growth of OVS. What neither Congress nor the
Commission is free to do is to contribute local communities'
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B. The LBCs Misinterpret the Controlling Case Law.

The LECs' response to the jUdicial holdings on takings

consist largely of misdirection. Thus, Bell Atlantic et ale

attempt to avoid the impact of the Loretto case by insisting that

Congress ~ take property if it pays just compensation. 23 That

undisputed principle alone, of course, does not show either that

Congress ~ authorized such a taking in the OVS provision, or

that any compensation Congress decides to give is ~.~

Similarly, in responding to the Ramirez case, Bell Atlantic

et ale retreat to the claim that the OVS provision expressly

authorizes a taking. Ramirez, however, shows that the fee in

lieu of provision in Section 653 does not resolve the question of

valuable resources, without compensation, to subsidize OVS.

n Bell Atlantic et ale claim that Loretto does not
support an owner's right to grant or deny consent to an invasion
of its property. Reply Comments of Bell Atlantic et ale at 32.
On the contrary, the Supreme Court acknowledged in Loretto that
"[tlhe power to exclude has traditionally been considered one of
the most treasured strands in an owner's bundle of property
rights." Loretto v Teleprompter Manhattan CATV Corp., 458 U.S.
438, 435 (1982).

~ Bell Atlantic et ale dismiss most of the League's
taking's arguments, claiming that the Fifth Amendment does not
protect the ability of property owners to refuse consent to a
taking of their property for pUblic use. While that is true if
Congress does in fact carry out a taking, the'LECs misread our
argument. We actually stated that "any atteJ1¥'t by the federal
government to take away that right of consent [the right to grant
or deny consent] is subject to the Takings Clause." Comments at
56. The point is that taking away a property owner's right to
refuse or condition consent is in fact a taking, and the Takings
Clause prohibits any taking of private property interests by the
federal government without the payment of just compensation.
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whether there is authority to take in the first place. 25 As

shown above and in our comments, the text of the Act is

sufficient to demonstrate the absence of any express

authorization for a taking.

C. The -Pee In Lieu Of- Provision of Section 653 Does Not
Satisfy the Requirement of Just Compensation.

On the assumption that Congress intended a taking in the OVS

provision (refuted above), the LECs proceed to claim that the

IIfee in lieu of franchise fees" specified in the Act represents

just compensation. But the "fee in lieu of" language says

nothing about just compensation or a taking of property. Rather,

§ 653 simply substitutes this fee for the franchise fee

applicable to cable operators under § 622 of the Cable Act, with

the apparent intent of matching the franchise fee burdens on OVS

and cable competitors. Section 653 nowhere suggests in any way

that the fee in lieu, in and of itself, is sufficient

compensation for the OVS operator's use of the pUblic rights-of-

way.

Even if Bell Atlantic et ale were correct (and they are not)

in claiming that Congress intended the fee in lieu as just

2S ~ our Comments at 57 n.73.
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compensation, that would not make that compensation just. 26 The

amount of just compensation due is a matter for the jUdiciary,

not Congress, to determine. 27 Such a determination is not

superseded by congressi.onal fiat. 28 Nor will courts permit the

Commission or Congress to prescribe a nominal amount as

compensation for right-of-way access. Rather, an affected local

government would be constitutionally entitled to compensation

measured by fair market value. 29

To the extent that: such a fee falls short of what the local

government receives from cable operators, it would not represent

the fair market value of the local government's property

26 ~ Reply Comments of Bell Atlantic et al, at 28 n.73
("Congress has spoken on the fee issue and the Commission cannot
ignore Congress' determination of what fees are appropriate") .
See also NYNEX Reply Comments at 17.

n See, e.g., Miller v. United States, 620 F.2d 812 (Ct.
CI., 1980).

28 If the amount provided by Congress for just
compensation is less than a court deems to be the constitutional
minimum, the court will look to the Tucker Act, 28 U.S.C. § 1491,
to provide the necessary balance to achieve just compensation.
~ Blanchette y. Connecticut Greene Insurance Cor,ps., 419 U.S.
102 (1974). The Tucker Act provides payment from the U.S.
Treasury. Thus, if the Commission were to construe the Act as a
taking of local government property interests, as the LECs wish,
the federal Treasury would be forced to subsidize the shortfall
not covered by the fee in lieu.

29 See, e. g., United States v. Commodities Trading Cor,p.,
339 U.S. 121, 126 (1950); Bell Atlantic, 24 F.3d at 1445 n.3.
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interests. 3o It is therefore insufficient to validate any

allegedlY,authorized taking of the local government's property

rights by OVS operators under color of Commission rules.

And in fact, the fee in lieu would not be sufficient. Part

of a cable operator's compensation for use of rights-of-way is

outside the franchise fee - PEG facilities and equipment and

system facilities and equipment, to name just a few. And of

course, the LECs argue that OVS operators do not have to match

those requirements. If the LECs are correct, they are merely

confirming the inadequacy of the fee in lieu as just

compensation.

D. LBCs' Bxisting Authorizations to Use Local Rights-of­
Way to Provide Local Telephone Service Do Not Extend to
OVS.

The LECs claim that many LECs already have authority to use

the rights-of-way, and that OVS falls within this authority. 31

Yet they offer no examples for the Commission's or other

30 As pointed out in our comments, the total compensation
cable operators pay for use of the local public rights-of-way
consists of~ franchise fees gng additional forms of
compensation. Thus, payments matching cable franchise fee
payments alone do n2t represent the full market value of the
compensation that a cable operator pays to a local community.
Thus, NYNEX, for example, succeeds only in confirming the
inadequacy of the fee in lieu provision when it argues elsewhere
that an OVS operator cannot be required to provide in-kind
benefits. NYNEX Reply Comments at 17.

31 Reply Comments of Bell Atlantic et al. at 28 n. 71, 32;
NYNEX Reply Comments at 18 n.39.
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commenters' review. As we pointed out in our comments, it would

be curious if any existing authority did cover OVS, considering

that OVS was invented only in February 1996, and most telephone

franchises predate that event. Nor is the Commission in any

position to judge what rights mayor may not have been granted in

varying agreements under varying state laws. 32 Thus, the

Commission cannot rule on whether existing grants cover OVS. If

an OVS applicant believes that its use of the rights-of-way for

OVS is authorized by a pre-existing grant, it must be up to the

applicant to show this in its certification filing. 33

2. The LBCs' interpretation of the Act to effect a taking
will re.ult in additional fiscal liability for the
federal government.

In light of the above, the LECs' interpretation of the Act

as authorizing a taking would expose the federal government to

fiscal liability under the Tucker Act, 28 U.S.C. § 1491(a), that

32 NYNEX concedes that telephone franchises are creatures
of state law. NYNEX Reply Comments at 18 n.39. The Commission,
of course, has no special competence or even jurisdiction to
apply or interpret such state laws. Moreover, NYNEX is incorrect
in asserting that its "telephone franchise covers the use of
telephone plant to provide OVS service." .Is;L. An OVS is a "cable
television system" as that term is defined in New York state law,
and under New York state law, such a system requires a franchise
independent of a telephone franchise. ~ N.Y. Executive Law
§ 812 (2), 819 (2) (McKinney, 1996).

33 If the LECs believe that existing right-of-way
authorizations cover OVS, it is hard to understand why they
object so strenuously to demonstrating that they have adequate
authorizations as part of their certifications.
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was neither contemplated nor authorized by Congress.~ If the

Commission were to exempt LECs from paying the true costs

associated with their use and occupancy of the rights-of-way,

just as they would pay for any other property, the Commission

would force federal taxpayers to supply the fair market value

that the Takings Clause requires. The Commission cannot impute

such an intent to Congress without far clearer direction than the

Act provides.

The LECs claim to fear delays in the introduction of OVS.

But such delays would arise, not from recognizing local

communities' rights over their public rights-of-way, but from any

attempt by the Commission, despite its lack of authority under

the statute, to usurp local property rights. The LECs are eager

to have the Commission - and federal taxpayers - "front" for the

LECs by attempting to take local property rights and defend the

resulting legal challenges. The Commission should decline this

dangerous invitation and follow the statute as it was written,

not as the LECs wish it had been written.

WAFSI\44735.3\107577-ססOO1

~ See generally Hooe v. U.S., 218 U.S. 322, 329, 31 S.
Ct. 85, 87.
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TALI<ING POINTS FOR FEDERAL COMMUNICATIONS COMMISSION

1. OVS is one of four ways a telephone company can get into the video business; Congress did
not intend for it to be the only way. The Commission should not be cowed into believing that
OVS must become the dominant means for local exchange carriers to offer video services.

2. RBOCS state that Congress wants OVS to be successful, but they don't say why. Congress
wanted OVS to be successful because it is intended to offer meaningful opportunities for third
party access. If it fails to meet this requirement, it can't be called successful, even if it is used by
the entire industry.

:-"~:- ......"-."

3. OVS should succeed - but it should succeed because it offers video customers a distinctly
different type of product. The RBOCs are using the imperative that OVS succeed at any price as a
transparent ploy to undercut Title VI regulation.

4. RBOCs can get into cable right now, and do so on a regulatory level playing field. US West
has bought Continental, and other RBOes own significant chunks of other MOOs. RBOCs cannot
claim they will not enter the video services market unless they are induced by favorable OVS
rules. They are already active participants in the video services market.

5. The RBOCs are trying to suggest that OVS systems will always be overbuilds competing with
existing cable operators. But there is no reason for this to be the case. We believe that the
paradigm is more like the US West buyout of Continental- a local exchange carrier will take a
cable system and request that the commission call it OVS. It is this paradigm that should govern
the Commission's thinking. If less regulation were required as an incentive to overbuild, then
privileges should be triggered by overbuilding. But the commission is prohibited by law from
conditioning OVS certification on this. The Commission should not use a competitive paradigm
where one will probably not arise.

6. OVS will consequently only provide regulatory relief for monopolistic providers in most
instances.

7. Market forces will not lead to competition where they have not done so already. Regulatory
reduction will only lead to entrenchment of monopolistic providers. Allowing cable companies to
switch to OVS will not lead to fair competition, but will simply make MSOs more likely targets
for RBOC buyouts.

8. The Cable Bureau's experience with regulating leased access on cable illustrates the difficulties
the Commission faces in persuading video providers to permit nondiscriminatory third-party
access.

9. The RBOCs are asking the Commission to give OVS operators editorial control through the
back door by permitting any discrimination which comports with their marketing plan. The
Commission cannot permit this to happen This defeats the purpose of OVS, which was to create
a platform accessible to programmers not of the operator's choosing.

10. The Commission should not be disingenuous about the efficacy of dispute resolution as
opposed to issuing sensible regulations. The dispute resolutionprocess always favors the party
with the most financial resources. A small town in Minnesota is not in a financial position to take
all its disputes with US West to the Commission. But the Commission can issue bright-line rules
and revoke certification if the town in Nebraska files a complaint with the Commission - a much
less cumbersome administrative procedure.



11. RBOCs are asking for the authority to discriminate as to access. They should be required to
provide examples of what they consider to be reasonable discrimination. In the absence of such
statements, we can only assume that they mean II ad hoc" or "arbitrary." Certainly the standard
1/reasonably required to enable the system to compete effectively" is no standard at all­
particularly when there is no competition.

12. Non-discriminatory rates and non-discriminatory access require some form of rate regulation.
In exempting OVS from Title il, that is all they did - but use of Title-IT like language clearly
implies that some form of regulation is authorized, even if not precisely like Title IT.

13. Public disclosure of contracts is a sine qua non for a determination of whether a contract is
reasonable; there is no way to make such discrimination apparent without comparing it to the
terms and conditions offered other providers, including the OVS platform operator's own
affiliate. Permitting any entity to have access at terms disclosed by a previous contract is an
excellent way to prevent discrimination without engaging in rate regulation activities. And
requiring to offer the same rates to others as it offers to its own affiliate will provide further
assurances that the rates charged are fair.

14. We are not asking the Commission to require OVS operators to negotiate with franchise
authorities - but we believe they will want to in order to build a cooperative arrangement for
joint provision of PEG services in those areas where OVS is an overbuild.

15. It is both technically and economically feasible to provide franchise-specific PEG
narrowcasting. Cable operators are able to offer it profitably - there is no reason why OVS
operators cannot do so too - as long as they are aware of that requirement in advance.

16. Section 611, read in its entirety, clearly encompasses the authority to require capacity,
services, facilities and equipment - otherwise, Section 611(c) would be surplusage in the context
of the OVS statute. The RBOCs interpretation that services, facilities and equipment are not
required clearly contravene Congress' intent that such services be offered to extent neither greater
nor lesser than their cable system counterparts.



Sincerely,

May 20,1996

WASHINGTON. DC 20510-3703
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The HonorableJE. Hundt
Chainnan I
Federal COmmuni!·ODS Commission
1919 MSt. NW
Washington DC, 20,54

I
c =7~~:::~~~~~;s.rv:..~~-;;:c~jSlion is in the ... ,,-.....-

process ofpromul~ rules, due by August 6, 1996, implementing the "Open Video Systems"
provisions ofthe Telecommunications Act of 1996, PL. 104-104 (302(1996).

I
I

Congress' intbtion in passing this provision was to allow voices that currently have
limited or no access ~o a video platform, whether broadcast, cable, DBS,;or "wireless cable," to
create and show teleVision programming subject to terms, rates, and conditions that are fair and
reasonable. These ~ices include those ofelementary and secondary schools, churches and
synagogues, charita*e institutions, local governing bodies and state and local agencies.

With regard Jo PEG access on OVS systems, it is my hope that itwould at least equal the
. level ofaccess, servibes, facilities, equipment and support available to PEG access centers on
cable systems and tbb.t the rates charged, ifany, are the lowest available.; The rules should also
ensure ~t~s tojvidCO platfonns by programmers unaffiUated with the OVS platform
operator 1S available .
I'

The 1996 Tej..,Q!!!!!!ll.;eatiaDs Act sbould open excitiDg new vistas for meaningful

__.-.~=-:-,~-.-._.-.--·-:_'~iol'll·~I'!t'·:m..,.lft'·WTr-::n"'iiormG'I'!!··!Mi··~~~~:~Zr#ffi~' and -. _ .__

Commission followS Congress' intent. I thetefore urge you to give speci8l attention to the
regulatory commend of the Alliance for Community Media, Consumer Federation ofAmerica,
and People for the Akncrican Way in this ruJemalcing, arid to approve regulations which
guarantee meanit1gft4 opportunities for access to the OVS platfoan by alI Americans.

I
I
i
1
I

I,
!

RONWYDEN
United States Senator

~oolfi L ltL L99 ~ogA ~~:t{ 96/0~/gO
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May 20, 1996
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Mr. Daniel Phythyon
Director
Office of I....tslative Affairs

;';;;;';;""'~t --. E .-.... " - rWlI:'l-' ·"'Cormnu"ricdiatiimOi.'I'!i;"~·,·E'Otom~,",,"".Ss!!M)IHOA-i)f~.~~- ........--,.·•••••~""M .....iii"'Ji!~~~ftiiiii.,....,_.,..~:1919 M Strett, NW sal.i ..J·4!!!'!;:4#Aidi;p;....,~\!l;;'2:\··tj; ...ii· ..::z;'_:-:-··t
WashingtOn, DC 20554

Dear Mr. Pnythyon:

It is my unde"'tlndlns that the Cable S.rvicIs Bureau of the Commission is currently in
the process of issuin. the rules implementinl tht "'Open Video Systems" provisions of the
Talecommunication, Ae:t of 1996 (P. L. 104-104), The statute requires the Commission to
announce any rules under this section no later than August 8, 1996.

I have been contacted by individuals who art assodated with ~ublic, educational and
governmental (PECi access centers reprciing thtse re3ulatior.s. They are concerned that OVS
regl,llations snould not violate the spirit of :he OVS provision which was intended to allow
interest', thac currently have limited or no access to videc platforms, to create and distribute
television programmln, subject to terms. fltts and condidons that art fajr and reasonable.
Please give careful consideration to the regulations that:

• With regard to PEG access on OVS s)'$tems, produce a result that at least equals the
level of access. ~.rviees, facilities, equipment and support available to ac:c:ea cente"
on cable systems;

• Ensure that access to video platforms by pro.rammers unaffiliated with the OVS
platform op.nnor is readily Ivailable by exerc!sins the Commission's Stlttltory authority
to impose 501""' level of ratt and rtlulatory st:'1.le:turing of platform access; and,

• Follow the c1e.r intent 0# Conlress in creatinl OVS as a means of er\couraging
tele.,ncne complnies to enter th. video services market, by prohlbitinl able operators
who are already present in the video mlrket from converting to the OVS reau1atory
$ystem .

Please inform me of the latest action 01'1 this orovision. Thank you for your thoughtful
consideration of this request. '

Best regards.

Sincerely,

JG/mb
John Glenn
Unitec States Senator
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1919 )d.srx.t NW '
WasbiDgton, .D.C. 20554

Dear ChaimIan Hundt,

I am writiDe regudiDg tbI: Cable Services _·s wart on promulptmg tuIes
implemeatiac the "OpeD Video s,.ms" pro.... of the Te1ec:ommuDicaIioDS Act of 1996.
Tbe .stature~es the CommiaiOll u) prixaulpfe any ndes under this section DO later !ban
August 8. 1996. ,. '.

I am forwardiDa~ fna ccw"'" of miDe • Il'C associaced with pub~ ~aoal .
aat JOYemmenraJ ('"PEG-).... c:aaMs ill ., diIIrict. ~ have coDtadld .. with tbDir.
cou:e 0' that OVS rquJIdoas DOt violate tbe spirit of dill OVS. In particular, thI:y support ,
reauIatioDs that:' . . .

provide a level of accass for PEG cemers OD OVS systeiDs equal to tbi.t available OIl .
Cable sysrems;

.... that prop'..., have~ aec:CIs to 0\1$ syltemS~ of wbetber •
procnimmer is amll'" wirh the OVs ~tDr: aDd. .

prabibit cable opei~ !ram~ to the OVS repJatory system.

1~y believe. that eidJeDl. sa.ols. Iibarics..... care facilities. IIIl otben wbo wish
to dim te1ccomm.uDicatloD dJmJeJs sboa1d have reasoJable aid equitable access to OVS
~nM. .

I tqe you to CInfully coasidBr tbI:ir a+"liM#GIS IS you dneIap tbae regulations.

AGE:sv
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April 1, 1996

'.

'.Mr Reed Hundt., """t-' .•~::-;. c~;''-o,.,;·~",:,-,,··
~-...~~:,",:.~,~ ..,_.. ".~".'... '-'~ . - -,.-;--:" -~ .

. Chairman
Federal Communications Commission
1919 MStreet. NVV
Washington, D.C. 20554

Dear Chairman Hundt:

I am writing to ask your assistance in safeguarding the availability of public,
educational and government (PEG) programming to television viewers under the
new telecommunications law. I appreciate your assistance in this matter.

As you know, President Clinton signed the relecommunications Act of 1996 into
lew on February 8. The bin anows telephone companies to offer video
programming in their service areas, subject to certain restrictions depending on
the type of programming offered.

The bill directs the FCC to adopt regulations within six months relating to the
creation of open video systems. I am hopeful that you will use this process to
ensure that the operators of open video systems give PEG broadcasters at least
the same access, services, facifities and equipment currentfy avaiJable from cable
te'evision systems.

Public, educational and government broadcasts provide an important. local
r.source for television viewers. I am certain that you share my 90.al of
maintaining access, to this programming as we approach the 21 st century.

Thank you again for your consideration.

Sincerely,

~~~
Tom Barren
Member of Congress

TB:bg
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11&-. Reed Hundt
Cbairaan.·"ll.e.~. C_"i·C'·ti...eo--i~c;m

'""J.tJ., •.Street~-'1W --.---~.", -," .
••ahinqton, D.C. 20554

Dear Mr. Hundt.:

As you may know, ~h. Cable Servic•• aur..u ot the CC8aia.ion
1. ~~r.ntly in eb. proa... of promulqa~in9 rul.. to imFl...ftt
~. Open Video Syet... ~ovi.ton8 of the Tel.aa-munioation. Ac~

of 11". Y understand the .ta~ut8 r_quire8 the commission to
i ••ua any rul•• under this ••crtion (includil1C1 any
reeeftai4aration) no la~.r ~an Auqust S, 19'1.

It i ••y belief ~~ OOagresa' tnt.ftt 1ft pa•• tnq ~e OVS
previ.ion wa. ~o allow~ voices ~at cun.ft~ly have l1JlJ:ted
or no ace... to video plattor.aa to cr••t. and ~ow t.levi.ion
~oqr...iftq .ubj.c~ ~o terma, r.~•• and condi~ion. that are fair
UlCl re&lIOne.ble. The_ inolude el_n'tazy and secondary school.,
churchea and synagogue., eh.ritable in.ti~u~ions, 100a1 qoverninq
bodi.. and .~at. and local 'e.enoies.

c.aatituant. of ain. who are •••oct.tad with public,
"u.c:at:io.al and qo"....tal (PEG) ace... aanee. in lily 4i.t:rict
have exp~....d csnG-rna that ova ~l.~icna nee violate ~•
..irit 0'1. the OVI p"vi_ion. 'l'h1lY have asked _ to ex»r••• my
.appor~ tor raqulatioft. that will produce at l ...t equal the
1..,.1 of ace... , .-rvie.. , equiPJDen~ and support: available to
........... cant:are. .... speClitioally, they "i.h to pre••rve
the Ca.ai••ion'a atatu'tery &uthority ~o impoaa .cae level of rate
uacl retp.tlatory ,.t:nc:t~iNJ,~ pIat:tona -.ace.s, ~ ensure ~at:

.Ctae.~ 1:0 vi."l.~f"" IIy Pl'oqra-r. tmattnlat:ed wit:h 1:he
ova pk't~orm":'Qper.'tm: 1Jt re.dily availeDle. Finally,·they wish
'to .u.pparl the in...t in oreatine; OVS -- ft...ly 'to anOO\lraqe
t.l.... '_m..-iu. ,t.o en'tv the video ••rvica. market.

···i~'·r. ;.:..,- ,-""

:.... Chai~.n, t aa hopetul that, wit:h your guidanc., the
1ge, ~.lecoaa~n~~ioft.Ace~itl provid• .-wopportuni~i•• ~or

"'fti~tul .J-~ia .-pre••1on by .~o~., nOft-prot1~.,
churcM•• , a_unit.y aupport orqanization., and qovernmen1:al
bodi•• ·.n~ Aqanci...


